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Abstract

The doctrine of margin of appreciation was evolved in Europe as an instrument for
the interpretation of the European Convention on Human Rights. The doctrine
affords member nations the right to derogate from some of their obligations
under the Convention. It has become the tool which allows member nations to
define certain rights based on their own socio-cultural orientation and to differ on
some human rights issues. This paper considers the doctrine as one which if
adopted globally in the interpretation of human rights provisions bordering on
marriage; it would afford Africa the opportunity to differ from the liberal west on
the contentious issue of gay rights. This paper eulogizes the wisdom of the
doctrine and finds in it the solution to the constant bickering over the refusal of
African nations to flow with the tide of the same sex revolution.

Introduction

Marriage traditionally is recognized as the union of a man and a woman for life until
death or divorce separates them. It is a universal institution which is recognized and respected
all over the world®. While monogamy represents the marriage of one man and one woman for
life to the exclusion of all others, polygamy admits of more than one woman in a marriage. The
concept of polyandry which is the marriage of one woman to two or more husbands enjoys
very little acceptance globally. For centuries, this traditional concept of marriage which
recognizes two opposite sexes coming together for purpose of companionship and procreation
held sway until recently the gradual evolution of same-sex marriage in the western world. Since
then, the definition of marriage has been re-defined in various countries. Constitutions of
nations have been amended to create a new generation of human rights called gay rights. What
was condemned as sodomy in time past is fast becoming an acceptable norm in the
“developed” world and the concept of Lesbians, Gays, Bisexuals and Transgender (LGBT) is one
which has come to stay and is being exported from the west to other parts of the globe.

The Same-Sex Marriage Revolution:

The LGBT movement which erstwhile was a minority concern is fast taking the center
stage in globally as it is now regarded by civil society and human rights groups as a litmus test
of the overall relationship between government and its citizens.” It has become the bane of
politics in some advanced climes as politicians seeking to be elected into office often cannot
afford to be in the bad book of promoters of the LGBT movement. According to Wrong,
“Governments whose executive grip has been weakened by the devolution of powers and
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multi-party democracy find the LGBT agenda provides them with one area in where they can
demonstrate strong, popular leadership. They are grabbing that opportunity with relish.”?

As a result of this ongoing revolution, the legal status of marriage is fast changing in
numerous jurisdictions around the world.? For instance, on the 26™ of June 2015 the United
States Supreme Court legalised same-sex marriage, authorising the licensing legal recognition of
gay and lesbian marriages. The decision was premised on marriage equality rights under the
due process clause and the equal protection clause under the fourteenth amendment to the
American constitution.” In Canada, between 2003 and 2005, court rulings in several states ruled
the prohibition of same-sex marriage to be contrary to the Charter of Rights. Consequently, in
those jurisdictions which hold about 90 percent of the Canadian population, same sex
marriages have been Iegalized.6 On 20 July 2005, the Canadian Parliament passed the Civil
Marriage Act which now defines marriage nationwide as “the lawful union of two persons to
the exclusion of all others.”

Reticence of African Countries on Issues of Same-Sex Marriage and Gay Rights

Marriage as a social institution is founded on and governed by social and religious norms
of societies.” Its validity in any society will therefore depend largely on what is considered as
acceptable standard or norm. This will differ from society to society depending on cultural and
moral orientation. The culture in sub-Saharan countries of Africa is conservative in nature and
communities uphold traditional values where a union between a man and woman is
emphasized as the only acceptable relationship status, any deviation from this norm is not
often tolerated. The unwillingness to accept same-sex conduct or homosexuality stems from
profound prejudice: it is considered to be un-African. This conservativeness has been
expressed in the inability of most African countries to accept the LGBT revolution as, for them,
it portends a high level of immorality.

Gay or lesbian sex is considered unnatural and a product of a debased and morally
corrupt mind. It is seen as deviation from acceptable cultural norms. Some governments have
been vicious in the approach to stemming the tide of the revolution. In Nigeria for instance,
under the Goodluck Jonathan administration, Iegislation9 was passed placing a garb of
criminality over same-sex relationships. Yoweri Museveni of Uganda equally signed an anti-gay
bill into law toughening penalties for gay relationships though the Act was later ruled invalid by
the Constitutional Court on the 1* of August 2014 on procedural grounds.10 This annulment of
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the Anti-Homosexuality Act offers a hollow relief to the LGBT community in Uganda as same-
sex relationships remain criminal and punishable under other extant legislations in Uganda.

Only a few countries like South Africa seem to differ when it comes to the recognition of
same sex marriages. The status of same sex marriages in South Africa took a new turn in 2005
when the Constitutional Court in the case of Minister of Home Affairs v Fourie™, ruled in a
unanimous decision that bans on same-sex marriage were unconstitutional. The Court
gave Parliament one year to change the laws, or same-sex marriage would be legalized by
default. While ruling in the case, Sachs, J held that “The horizon of rights is as limitless as the
hopes and expectations of humanity.” The South African Parliament in November 2006 passed
the Civil Union Act*?, which now permits same-sex couples to contract a union which they may
choose to call a marriage or civil partnership but having legal effects identical to that of a
traditional marriage under the Marriage Act.

Overview of the Concepts of Margin of Appreciation under in the European Court of Human
Rights

The phrase “Margin of appreciation” which is a word for word translation of the French
phrase “marge d’appreciation” is a concept developed by the European Courts, particularly the
European Court of Human Rights® as a doctrine for the interpretation of the European
Convention on Human Rights.14 The European Convention on Human Rights is an agreement
designed to secure international recognition and observance of those human rights considered
necessary in a democratic society. It is the first international agreement to integrate a concern
for the protection of human rights with an enforcement procedure to ensure that Member
States comply with their obligation to uphold those rights. The Convention's enforcement
apparatus consists of two organs: the European Commission of Human Rights and the European
Court of Human Rights.15

The doctrine comes in handy when considering whether or not a member country has
breached any of the provisions of the convention. The ECtHR recognizes the fact that state
parties to the ECHR will from time to time have divergent views on some aspects of human
rights. The margin of appreciation which is also referred to as “Margin of State discretion” was
therefore developed to accommodate these differences and to accord to member states a
margin of opportunity to interpret or construe provisions in the ECHR in a manner that is
agreeable to them. The ECtHR utilizes the doctrine to judge whether a state party to the ECHR
should be sanctioned for limiting the enjoyment of rights.16 The doctrine allows the Court to
reconcile practical differences in implementing the articles of the Convention. Such differences
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create a limited right, for Contracting Parties; "to derogate from the obligations laid down in

the Convention"?” The application of the doctrine was explained in detail in the case of

Handyside v United Kingdomlg

It has been said that the doctrine of margin of appreciation originally evolved in the
course of the European Commission on Human Rights entertaining some applications bordering
on the interpretation of Article 15 of the ECHR.™ The said Article provides that:

1. In time of war or other public emergency threatening the life of the nation any High
Contracting Party may take measures derogating from its obligations under this
Convention to the extent strictly required by the exigencies of the situation.

2. Noderogation from Article 2, except in respect of deaths resulting from lawful acts of war,
or from Articles 3, 4 '(paragraph 1) and 7 shall be made under this provision.

3. Any High Contracting Party availing itself of this right of derogation shall keep the
Secretary-General of the Council of Europe fully informed of the measures which it has
taken and the reasons therefor. It shall also inform the Secretary-General of the Council of
Europe when such measures have ceased to operate and the provisions of the Convention
are again being fully executed.?®

This provision of the convention was interpreted in The Cyprus case’’, Lawless v
Irelandzz, and The Greek case®>. In all these cases except the Greek Case, the Commission
applied the provisions of Article 15 and permitted derogation from certain obligations under
the ECHR. With time however, the doctrine of margin of appreciation took a new turn as the
Commission and the ECtHR extended its application to non-emergency situations outside the
purview of Article 15% particularly in the interpretation of provisions contained in Articles 8
through 11 of the ECHR which border on the right to respect for private and family life, the right
to freedom of thought, conscience, and religion, the right to freedom of expression, and the
right to freedom of peaceful assembly and association with others.”

A cursory look at the provisions under Articles 8 through 11 discloses that the rights
created thereunder are not absolute rights as they provide for exceptions, that is, instances
when a member state is permitted to impose restrictions on the enjoyment of the right. The
ECHR however requires that these restrictions must be "necessary in a democratic society" in
the interests of national security, public order, health, morals, or the rights and freedoms of
others.?® The extension of the application of the doctrine of margin of appreciation to these
Articles was to allow each member state wide discretion to select policies that would regulate
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potentially harmful activities, such as incitement of violence, racist speech, etc, by means
befitting each State’s unique circumstance and societal constraints.?’

There is a consensus of legal opinion that the margin of appreciation is a tool of
jurisprudential origin through which the ECtHR leaves the national authorities a certain
automony in applying the Convention. It confers what appears to be a mild form of immunity,
entailing a level of European review that is less intense that the review that the Court is entitled
to perform on the basis of “full jurisdiction”?® of the Convention. Instead of being fully
‘reviewable’, so to speak, those acts will be scrutinized only if their effects ‘overstep’ the scope
of the margin of appreciation left to national authorities.”

Adopting the Concept of Margin of Appreciation over Same Sex Marriage and Gay Rights in
Africa

African countries are not members of either the European Union or the Council of
Europe. However, at the global level, countries in Africa are member states of the United
Nations®. In fact, African member states comprise nearly 28 percent of the UN’s overall
membership.*! The United Nations is primarily a peacekeeping organization. But it also helps
nations deal with economic and social problems. It promotes respect for human rights. It works
to advance justice and international law. And it helps victims of wars, famines, and other
disasters.®® Just like in Europe a body of human rights laws have been formulated and
encapsulated in the ECHR, the United Nations equally developed a body of human rights laws
known as the Universal Declaration of Human Rights.33 Article 16 of the UDHR seeks to protect
the institution of marriage.

Consequently, the right to marry has been made a human right globally. Countries of
the West and Europe have been at the forefront of the fight for the protection of human rights.
In their bid to promote what they consider the ideals of human rights, they have often sought
to impose on Africa and Africans what is now known as gay rights, which make for the legality
of same-sex marriages. In a bid to add some force to the demand for the recognition of these
rights, Countries like America have often sought to drive the culture of respect and recognition
for gay rights through their foreign policy. President Joe Biden, the 46™ President of America
signed a Presidential memorandum on Advancing the Human Rights of Lesbian, Gay, Bisexual,
Transgender, Queer, and Intersex Persons around the world.>* The said Memorandum directed
American agencies operating abroad “to ensure that United States diplomacy and foreign

2" Eyal Benvenisti, “Margin of Appreciation, Consensus and Universal Standards” 31 New York University Journal
of International Law and Politics 843 (1999) note 2.
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Bonn-Munich, Carl Heymanns Verlag K. G., 2000, pp 147 — 166, p 149.
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assistance promote and protect the human rights of LGBTQI+ persons.” Countries like Nigeria
where the practice of gay or lesbian relationships and same-sex marriages are considered
criminal have been condemned by the liberal west.

The kernel of this paper has to do with the right of Africans to determine for themselves
their own standards of human rights, particularly as it concerns the issue of same sex marriage.
| compliment to the wisdom of the European Commission on Human Rights as well as the
ECtHR in evolving the doctrine of margin of appreciation with regards to the interpretation of
human rights provisions in the ECHR. It is indicative of the recognition of sovereignty of states
as well as differences in socio-cultural norms and values. Hence, | find the intent of the doctrine
as one which should be adopted globally in addressing the current negative view of the liberal
west with regards to Africa’s treatment of the contentious gay rights and same sex marriages.
Although the concept of margin of appreciation is essentially European in origin, the world
ought to borrow its wisdom in the interpretation of the UDHR and other international human
rights instruments that make for the protection of the institution of marriage. The doctrine
should be considered as a solution to the socio-cultural quagmire. The world ought to “cut
Africans some slack” and permit them to define the standards of marriage within the
parameters of acceptable socio-cultural norms.

This is necessary because most African cultures are unreceptive of the gay and lesbian
relationships. They are considered a taboo under most African cultures. Most governments in
Africa can never face their citizens to promote gay or lesbian ideologies as such a government
will be vilified and become the subject of attack on grounds of morality. Africa has come of age
to determine for herself what is acceptable to her culturally and morally. The fact that the gay
revolution is picking up in America, Europe and some other parts of the globe does not mean
that African must embrace the practice and radically transform her cultures and become
conformists.

The doctrine of margin of appreciation will require that the world should afford Africa a
wide margin of discretion to determine for herself what is acceptable standard of morality
based on her cherished culture. Doing otherwise, will be tantamount to claiming superiority
over the sovereign nations of Africa, which would be antithetical to the core values of
international relations.

According to the Open Society Justice Initiative, a member state’s margin of
appreciation is generally wide in the following cases:

Cases of public emergency;

Cases involving national security;

Cases involving the “protection of morals”

Cases involving legislative implementation of social and economic policies;

Cases where there is no consensus within the member states;

Cases where the state is required to strike a balance between competing interests or
Convention rights.a'5
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There is no doubt that for Africa, contending against the gay revolution is a fight for the
protection of morals. It is also obvious that the international community cannot reach a

% Open Society Justice Initiative (2012) Margin of Appreciation, p 2.
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consensus on the issue of gay rights. It is one of the issues that create a very wide divergence of
opinions between the conservative Africa and the liberal west. It is therefore clearly a matter
which would ordinary enjoy a wide margin of appreciation if considered in the light of the
ECtHR approach to the interpretation of the ECHR.

Conclusion:

The doctrine of margin of appreciation, no doubt has been a veritable tool for
international cohesion in Europe. It has afforded countries the opportunity to reject what is
antithetical to their social norms and cultural beliefs. There is no doubt also that the adoption
of the doctrine in the interpretation of the various human rights instruments to which African
nations have pledged allegiance will create for Africa the opportunity to differ from the radical
west on issues of gay rights and same sex marriage which cannot be accommodated within the
conservative African culture. This is in view of fact that Africa’s opposition of the gay movement
is considered a fight for the protection of morals. Moral standards are not universal; hence
there is the need to permit countries to differ on them and to condemn actions considered
immoral within their own social space. To impose on Africa a western standard of morality will
be unjust and a deviation from basic principles of international relations based on the
sovereignty of state.

It is rather unjust that the countries in the west which have been on the forefront of the
fight for gay rights have constantly portrayed Africa as opposed to human rights due to her
reticence towards homosexual relationships. Engrained within the consciousness of most
Africans is repulsion for homosexuality. It is therefore within their rights to differ and to be
permitted to seek to protect the minds and consciousness of their citizens from what they
consider as a depraved moral standard of behavior.



